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Welcome – Mark Schaefer, Director, U.S. Institute for Environmental Conflict Resolution,
and Horst Greczmiel, Council on Environmental Quality
Mark Schaefer and Horst Greczmiel welcomed the group and introductions were made and the
agenda reviewed.
General Updates – Mark Schaefer (USIECR) and Horst Greczmiel (CEQ)
Mark Schaefer indicated that the FY 2009 ECR report synthesis was recently sent to OMB, CEQ
and agency leadership.
Horst Greczmiel thanked David Emmerson and Patricia Orr for working with Agency ECR
Points of Contact to create the FY 2009 government-wide perspective on ECR in the Federal
Government.
FACA Opportunities and Challenges – Lori Kowalski (GSA), Debbie Dalton (EPA), and
Jeff Silvyn (USIECR)
Lori Kowalski (GSA)
Lori provided an overview on the Federal Advisory Committee Act (FACA) and issues related to
ECR work in the federal government (See PowerPoint slides for details).

2

3

4

5

6

7

8

9

Lori’s presentation prompted several questions from the forum participants including:




What agencies are most FACA-intensive in the environmental arena?
What if you have a committee seeking advice from participants, but it’s more of a
discussion with non-Feds. Does this trigger FACA?
What do we do if we want input from stakeholders and want to be collaborative?

Lori responded to the above questions and indicated she is available to assist and answer future
questions as needed.
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Debbie Dalton (EPA)
Debbie gave a brief presentation on collaboration and FACA at EPA. Debbie addressed many of
the issues highlighted in the following briefing.
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Jeff Silvyn (USIECR)
Jeff provided an overview of how the Federal Advisory Committee Act relates to U.S. Institute
work. The content of Jeff’s presentation is captured in the following briefing:
The Federal Advisory Committee Act (“FACA”), 5 U.S.C. App. 2, imposes certain
procedural requirements on a federal agency that seeks advice from a group managed or
controlled by the federal agency and including non-government members. Frequently, our
federal agency partners have questions about whether FACA applies to a conflict resolution or
collaborative process involving non-government participants under U.S. Institute
management. This document provides guidance from the perspective of the U.S. Institute on
the factors that determine whether a particular collaborative process is subject to FACA.
What is FACA?
Congress enacted FACA to control the number and operation of the numerous committees,
boards, and other groups established to advise federal executive branch agencies. For
instance, FACA requires that advisory committee membership be balanced, meetings be
noticed and open to the public, and certain records be kept.
What is the U.S. Institute and what do we do?
Congress created the U.S. Institute as part of an independent, non-partisan federal agency (the
Udall Foundation) to provide neutral conflict resolution services for environmental and
natural resource issues involving the federal government. 20 U.S.C. § 5604(8). The U.S.
Institute works with federal agencies to design and manage collaborative efforts between
federal agencies, tribal governments, local governments, affected interests and the public to
resolve environmental issues. We help those involved in or affected by an environmental
issue or controversy to identify areas of agreement and disagreement and, to the extent
possible and appropriate, resolve those differences in a manner acceptable to them.
The specific services provided include assessment, facilitation, mediation, process design, and
related services. A more complete description of these services is available at
http://www.ecr.gov/HowWeWork/Services.aspx. These services may be used in a variety of
situations such as policy development, planning, rulemaking, implementation, enforcement or
litigation. OMB CEQ Joint Memorandum on Environmental Conflict Resolution, Nov. 28,
2005 (“OMB CEQ ECR memo”). The form of the process varies and is tailored to the
specific issue(s) to be addressed and those involved. The hallmark of a U.S. Institute
collaborative process is that the significant decisions about the process and the outcome are
determined by participants, as opposed to an administrative, litigation, or other process where
a neutral third party like a judge or arbitrator determines the outcome.
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Is U.S. Institute project work subject to FACA?
Generally, the conflict resolution and collaborative decision-making projects managed by the
U.S. Institute are not subject to FACA, but whether a particular process might be subject to
FACA depends on the purpose and structure of the process used. In some instances, the U.S.
Institute participates in collaborative efforts subject to FACA, such as negotiated rulemaking
committees. The factors that determine whether a particular process is subject to FACA are
discussed next.
What is the intent and purpose of the collaborative group?
FACA may apply when a federal agency seeks collective advice or recommendations on a
policy or program from a group including non-government participants. FACA does not
apply when the federal agency seeks the independent perspective of each participant. So, for
example, a listening session, open house, public comment forum, focus group or other activity
where each participant expresses a perspective but there is no goal for the participants to
harmonize their perspectives to arrive at a broadly accepted view is not subject to FACA. See
GSA comments on FACA regulations, Federal Register vol. 66, no. 139, pp. 37730, July 19,
2001; 41 C.F.R. § 102-3.40 and Appendix A to Subpart A.
Who manages and controls the process?
Typically, FACA applies when a federal agency manages or controls the advisory committee
and its proceedings. See 5 U.S.C. App. 2; GSA comments on FACA regulations on FACA,
Federal Register vol. 66, no. 139, pp. 37729-30, July 19, 2001; 41 C.F.R. § 102-3.40 and
Appendix A to Subpart A. An amendment to the U.S. Institute enabling legislation clarifies
as a significant exception that when the U.S. Institute acts as an independent neutral,
managing or controlling a conflict resolution process, FACA does not apply:
SEC. 9. USE OF INSTITUTE BY FEDERAL AGENCY OR OTHER
ENTITY.
Section 11 of the Morris K. Udall and Stewart L. Udall Foundation Act (20
U.S.C. 5607b) is amended by adding at the end the following:
‘‘(f) AGENCY MANAGEMENT OR CONTROL.—Use of the Foundation or
Institute to provide independent and impartial assessment, mediation, or other
dispute or conflict resolution under this section shall not be considered to be the
establishment or use of an advisory committee within the meaning of the Federal
Advisory Committee Act (5 U.S.C. App.).’’ Pub. Law 111-90, Nov. 3, 2009.
This amendment clarified that the U.S. Institute may convene and manage a conflict
resolution or collaborative process to address environmental or natural resource issues without
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triggering the requirements of FACA. See Miccosukee Tribe of Indians of Florida v. U.S.,
420 F.Supp.2d 1324 (S.D. Fl. 2006) (U.S. Army Corps of Engineers did not violate FACA
based on participation in process to resolve disputes over preferred alternative for an EIS
when the process was managed and controlled by the U.S. Institute).
There are a number of factors that establish who manages or controls a collaborative process
and, as a result, whether or not the process is subject to FACA. There is not the type of
federal agency management or control necessary to trigger FACA coverage when:
Participation: The federal agency charged with decision-making authority over the subject
matter of the collaborative effort does not exercise sole control over group membership (i.e.
does not have the right to pick representatives of other interests and does not have sole veto
authority over membership). Rather, who participates and how is determined by participants
or by the U.S. Institute, typically in consultation with some or all participants (i.e. interest
groups each responsible for picking their own representative to a process, the U.S. Institute
determines who to invite to participate, etc.).
Procedural matters: Procedural matters such as the agenda for meetings, operating rules, and
decision-making rules are not determined by the decision-making federal agency, but rather
are determined collectively by the group or the U.S. Institute in consultation with some or all
members of the group.
As long as the guidelines discussed above are followed, the process does not meet the
definition for an advisory committee subject to FACA.
Jeff’s presentation prompted several questions including:
How do you operationalize this new provision?
Why is it different when EPA convenes a group and it triggers FACA?
What’s the difference between input and advice?
How many FACA related litigation cases are there?
Jeff responded to the above questions and indicated that he is available as needed to address
other questions if they arise in the future.
Jeff also distributed the following FACA flowcharts for BLM and USDA as reference resources
for forum participants.
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Update on the work of the National Technology and ECR Coordinating Committee –
Patricia Orr (USIECR), Dave Emmerson (DOI), Hal Cardwell (USACE), and Will Hall,
(EPA)
Patricia, Dave, Hal and Will provided an update on current initiatives of the National
Technology and ECR Coordinating Committee:


In May 2009, close to 90 participants representing the different levels of government,
academia, technology providers, and environmental conflict resolution (ECR)
practitioners participated in a technology and ECR strategic planning effort hosted by the
U.S. Institute.



The effort resulted in a series of suggestions for the ECR community including the
development of best practices for integrating technologies into ECR processes, the
establishment of an annual innovation award, and the creation of a National Technology
and ECR Coordinating Committee.



Following the 2009 meeting, a Technology and ECR Coordinating Committee was
formed. The committee represents an informal gathering of individuals interested in
furthering the integration of emerging technologies into ECR and natural resource
management decision making.



One of the first tasks undertaken by the newly formed Technology and ECR Committee
was the drafting of broadly applicable guiding principles for increasing the appropriate
and effective use of technology-enhanced ECR. This project was undertaken in
partnership with the U.S. Institute and the U.S. Department of the Interior’s Office of
Collaborative Action and Dispute Resolution.



The resulting principles, which should be finalized in late 2010, are designed as a guide
for ECR practitioners, technologists, agency staff, process stakeholders, and others
seeking to adopt collaborative technologies.



The guidelines are based on generally accepted foundational principles of alternative
dispute resolution and ECR, and the premise that the use of technologies should not
compromise the working principles of ECR. The guiding principles identify where the
ECR and technology fields intersect, and resulting implications including: new
responsibilities for practitioners, budget considerations for project sponsors, new
challenges and opportunities related to the use of new tools by process participants.



Patricia indicated that once the guiding principles are ready for review, the Technology
and ECR Coordinating Committee would welcome feedback from the forum participants,
as well as assistance disseminating the principles once they are finalized.



Patricia, Dave, Hall and Will indicated they will provide a more detailed briefing on the
work of the Technology and ECR Coordinating Committee at the next quarterly forum.
The September 2010 forum was adjourned at 4pm.
The next ECR Policy Forum is scheduled for March 2011 (Date TBD).
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